Formal Amendment Process | ::
Prcz)posed by Congress by )—I First step

a 7 vote in both houses

This is the i
way all 27 or

[ |
amendments,. ., ,,, W
ERRN
have begun! 77, ' -
ﬂ "" ... q

Proposed at a national convention
called by Congress when

requested by < (34) of J
the State Ieglslatures

|




Formal Amendment Process oe

‘ Second Step

Ratified by the State
legislatures of 3 (38)
of the States

Ratified by conventions held
in 3 (38) of the States

Used 1 Time



000
0000
Formal Amendment Process e2lt
Step 1 Step 2
Amendment Is Proposed Amendment Is Ratified
Proposed by Congress by Ratified by the State .
a %— vote in both houses legislatures of 3 (38)
of the States
1 R eaaGr, . 4

T/ IR EY
BERRD

HH I H

Xk Kk * f
et it
oL x ok K 4
xok ok Ky

Most Common 26 of 27 Times



Formal Amendment Process e2ss
Step 1 Step 2
Amendment Is Proposed Amendment Is Ratified

Proposed by Congress by
a % vote in both houses

Ratified by the State '
legislatures of % (38)

of the States

Proposed at a national convention
called byCongress when
requested by 4 (34) of

the State legislatures

Ratified by conventions held
in 3 (38) of the States




Informal Methods of
Amending the Constitution

e Judicial Interpretation
Marbury v. Madison (1803)

What should govern judicial interpretation?
Framers’ intent?
Elastic, flexible document that could conform to ages”?

e Social and Cultural Change



Number of Governments in the U.S.A.

U.S. government
State governments
Local governments

County

Municipal (city)

Townships

School districts

Special districts
TOTAL




Roots of the Federal System

e Under the Articles, the U.S. was governed by a
confederation.
o National government derives power from states
Led to weak national government
Framers remedied problems with a federal system.

e Federal system

e The national government and state governments
derive all authority from the people.
o Different from unitary system

The local and regional governments derive all authority
from a strong national government.

Examples: Canada, Mexico, Russia, Texas
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National Powers Under the

Constitution
e Enumerated Powers

Article 1, section 8 of the U.S. Constitution 17 specific
powers granted to Congress

The Congress shall have Power To lay and collect Taxes,
Duties, Imposts and Excises, to pay the Debts and provide
for the common Defence and general Welfare of the United
States; but all Duties, Imposts and Excises shall be uniform
throughout the United States

To borrow Money on the credit of the United States

To regulate Commerce with foreign Nations, and among the
several States, and with the Indian Tribes

To establish an uniform Rule of Naturalization, and uniform

Laws on the subject of Bankruptcies throughout the United
States




To coin Money, regulate the Value thereof, and of
foreign Coin, and fix the Standard of Weights and
Measures

To provide for the Punishment of counterfeiting the Securities
and current Coin of the United States

To establish Post Offices and post Roads

To promote the Progress of Science and useful Arts, by
securing for limited times to Authors and Inventors the
exclusive Right to their respective Writings and Discoveries

To constitute Tribunals inferior to the Supreme Court

To define and punish Piracies and Felonies committed on the
high Seas, and Offences against the Law of Nations

To declare War, grant Letters of Marque and Reprisal, and
make Rules concerning Captures on Land and Water

To raise and support Armies, but no Appropriation of Money
to that Use shall be for a longer Term than two Years

To provide and maintain a Navy

To make Rules for the Government and Regulation of the
land and naval Forces




To provide for calling forth the Militia to execute
the Laws of the Union, suppress Insurrections and
repel Invasions

To provide for organizing, arming, and disciplining,
the Militia, and for governing such Part of them as
may be employed in the Service of the United States,
reserving to the States respectively, the Appointment of the
Officers, and the Authority of training the Militia ...

To exercise exclusive Legislation in all Cases whatsoever,
over such District (not exceeding ten Miles square) as may,
by Cession of particular States, and the Acceptance of
Congress, become the Seat of the Government of the United
States, and to exercise like Authority over all Places
purchased by the Consent of the Legislature of the State in
which the Same shall be, for the Erection of Forts,
Magazines, Arsenals, dock-Yards, and other needful
Buildings

To make all Laws which shall be necessary and proper for
carrying into Execution the foregoing Powers, and all other
Powers vested by this Constitution in the Government of the
United States, or in any Department or Officer thereof




State Powers

e Article 1

o Allows states to determine time, place, and manner of
elections for House and Senate representatives

e Article Il

e Requires that each state appoint electors to vote for
president

e Article IV
e Privileges and immunities clause
e Republican form of government
e Protection against invasion

e Tenth Amendment
o States’ powers described here
e Reserve or police powers




Concurrent Powers

Authority possessed by both state and
national governments and exercised
concurrently (at the same time)

Power to tax
Right to borrow money
Establish courts

Make and enforce laws to carry out
these powers



NATIONAL POWERS CONCURRENT POWERS STATE POWERS

Coin money Tax Settime, place, and manner
Conduct foreign relations Borrow money of elections
Regulate commerce with foreign Establish courts Ratify amendments to the feceral
nations and among the states Make and enforce laws Constitution
Provide for an army and a navy WECIOENCEORTWNEN G Take measures for public health,
Declare and conduct war Spand money for the safety, and morals
Establish a national court system general welfare Exert powers the Constitution
Make laws necessary and Take private property for does not delegate to the
proper to carry out the public purposes, with national governmentor
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Denied Powers

e States cannot e Congress cannot
Enter into treaties Favor one state
Coin money over another in

regulating

Impair obligation of

contracts commerce
Cannot enter into Cannot lay duties
compacts with other on items

states without exported from
congressional any state

approval



Relations Among the States

e Mechanisms for interstate disputes

Directly settled by U.S. Supreme Court
under its original jurisdiction

Full Faith and Credit Clause

Ensures judicial decrees and contracts made in one
state will be binding and enforceable in others

Violence Against Women Act
Extradition of criminals

Interstate compacts

Contracts between states that carry the force of law -
Drivers License Compact

Consent of Congress




TABLE3.1 Compacts by the Numbers

nterstate compacts with 25 or more members 13
east compact memberships by a state (HI & W) 14
Most compact memberships by a state (NH & VA) 4)
Average compact memberships by a state 2]
Compacts developed prior to 1920 36
Compacts developed since 1920 150+
Interstate compacts currently in operation 200+

Source: John Mountjoy, Council of State Governments, “Interstate Cooperation: Interstate Com-
pacts Make a Comeback," (Spring 2001): &~7.



Relations Within the States:
Local Government

e Local governments’ authority not
granted by the people but through state
governments

States establish or charter their
administrative subdivisions

Local governments carry out or execute
the duties of state tht 20t 20t 014

governments on m

smaller scale N

Local and Regional Government




Federalism and the Marshall Court

e Two rulings in the early 1800s had a
major impact on the balance of power
between national and state governments.

e McCulloch v. Maryland (1819)

Upheld power of national government and
denied the right of state to tax national
bank

e Gibbons v. Ogden (1824)

Upheld broad congressional
power to regulate interstate
commerce




Dual Federalism: The Taney
Court, Slavery, and the Civil War

e Dual Federalism

Belief that having separate and equally powerful levels of
government works best

Implication: National government should not exceed its
constitutionally enumerated powers.

e Dred Scott v. Sandford (1857)
Declared the Missouri Compromise unconstitutional

Congress lacked the authority to ban slavery in the
territories.



The Civil War, Its Aftermath, and the
Continuation of Dual Federalism

e National government grew in size and powers after
Civil War.
13th, 14th, and 15th Amendments

Prohibited slavery and granted civil and political rights to
African Americans.

Supreme Court adhered to concept of dual federalism
Plessy v. Ferguson (1896)
Confusion over regulation of commerce
Inconsistent rulings on scope of national power



Setting the Stage for A
Stronger National Government

e Sixteenth Amendment

Authorized Congress to enact a national income
tax
Supreme Court had found congressional legislation in
this area unconstitutional.

e Seventeenth Amendment

Made senators directly elected by the people;
removed their selection from state legislatures.



Cooperative Federalism: New Deal and
Growth of National Government

e The New Deal (1933-1939)

intense governmental activity on the national level

response to Great Depression required the exercise of tremendous
national authority

New agencies and programs

Supreme Court worried about scope of these programs in terms of
regulating commerce and the economy

Court-packing plan response to anti-New Deal court decisions
New Programs required cooperation across all levels of government.

FRANKLIN D. ROOSEVELT




The Changing Nature of Federalism:
Layer Cake to Marble Cake

e Layer cake federalism

Each layer, national, state and local, had clearly
defined powers and responsibilities.

After New Deal, the nature of the federal system
changed.
Marble cake metaphor

Cooperative federalism

= The relationship between the national and state
governments that began with the New Deal



Federal Grants and National
Efforts to Influence the States

e Morrill Land Grant Act of 1862

e New Deal

e Most grants were categorical grants

Grant for which Congress appropriates funds for a specific
purpose

e 1960s War on Poverty
Direct assistance to states, local governments, and citizen
groups
Grants used to push national agenda rather than respond
to state demands



New Federalism: Returning
Power to the States

e New Federalism

Federal/state relationship proposed by Reagan
administration during the 1980

Returned administrative powers to the state
governments

Reagan Revolution

Block grants
Broad grant with few strings attached

Given to states by federal government for activity in
specified area (education)



New Federalism: Returning
Power to the States

e [he Devolution Revolution

Contract with America

Unfunded Mandates

National laws that direct states or local governments

to comply with federal rules and regulations but
contain no federal funding to help pay the cost of
meeting those requirements

Personal Responsibility and Work Opportunity
Reconciliation Act of 1996



New Federalism: Returning
Power to the States

e Federalism Under the Bush Administration
Budget shortfalls at federal and state level

States raised taxes and cut services; received aid
from federal government
Federal government expanded post 9/11

Department of Homeland Security
No Child Left Behind

= Example of preemption



The Supreme Court: A Return
to State’ s Rights?

e From New Deal to 1980s: Court has generally expanded
national authority at the expense of the states.

e Beginning in 1980s: Court interpretations altered

Willingness to allow Congress to regulate in a variety of areas
waned

Webster v. Reproductive Health Services (1989)

Planned Parenthood of Southeastern Pennsylvania v. Casey
(1992)

U.S. v. Lopez (1995)

Sovereign immunity
Bush v. Gore (2000)




TABLE3.2
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, ~ of Power Back to the States

Case Year Vote Issue/Question Decision

Webnter v. Repvoductive 1589 54 Are several state aborbon restnclions Yes. In upholding most of the restrictions,

Health Sevvaces constitubonal? the Court inwied the states to begn to

ENACT W State restnchons

Now York v. Smith 1992 63 Does the Love-Lovel Waste Act, whech Yes. The section of the act that requires
requanes states to dapose of radioactive the states to take legal ownership of waste
waste withun their boeders, wolate the 5 unconstitubional because it forces states
Tenth Amendment? nto the service of 1he federal government

US. v lopez 1995 54 Does Congress have the authority to No. Only states have this authonty, no
regulate guns within 1,000 feet of 2 connection to commerce found.
public school?

Serminole Thbe v Flonda 1996 54 Can Congress impose a duty on the No. Federal courns have no jursdhicbon aver
slates 10 negobiate with Indian tndes? an Indan tnbe's suit 10 force a state 1o comply

with the Indian Gamng Regulatons Act,
thus Lupholding the S1ates SoVRrIgN IMmmursty
(mmunity from a bwsuit)

Boerne v Flores 1997 54 Is the federal Rebgous Freedom No. Sectons of the act are beyond the power
Restoration Act and a1s applcabon of of Congress 1o force on the states.
local zomng ordnances to a church
comstitubonal?

Pintzv US 1997 54 Can Congress ternporarily require local No. Congress lacks the authority to compel
law enforcement officals 10 conduct state officers 10 execute federal laws
background checks on handgun
purchasers?

Fiorxda Prepasd v, 1599 54 Can Congress change patent laws 10 No. Congress lacks authorty under the

College Sovings Bank affect state soverewgn enmunity? commerce clause and the patent dause to

SIMNale SOVEregn immunty.

Alden v Mane 1999 5 Can Congress voud state immunity from No. Congress lacks the authonty 10 eliminate
lawsiat in state courts? 2 state’s immunity in its own courts.

US. v Morrison 2000 54 Does Congress have the authority to No. Portiors of Violence Against Women Act

prowde a federal temedy for victims of
gender-mativated wolence under the
commerce clause of the Fourteenth
Amendmem?

were found unconstitutional



To establish an uniform Rule of Naturalization

To provide for calling forth the Militia to execute the
Laws of the Union, suppress Insurrections and repel
Invasions

To declare War

What should we do when we find Armed Mexican
Army Troops 600 yards inside the United States
borders protecting illegals and drug runners?

What should we do about the Mexican Government
supplying maps, to find easiest entry and fresh
water, to illegals crossing the border.



